IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

Ll SA HERDAHL, on behal f of herself
and her m nor, school -age children,
Plaintiff

V. No. 3:94CVv188-B-A

PONTOTOC COUNTY SCHOOL DI STRI CT;
PONTOTOC COUNTY BOARD OF EDUCATI ON
JOHN ALLEN, JOHN LAUDERDALE, JOHNNY
MOUNCE, KEN ROYE, and RI CKY SPENCER
intheir official capacities as nenbers
of the Pontotoc County Board of Educati on;
JERRY HORTQON, in his official capacity
as Superintendent of the Pontotoc County
School District; STEVE CARR, in his
official capacity as Principal of North
Pont ot oc Attendance Center; and RODNEY
FLOYERS, in his official capacity as
Assi stant Principal of North Pontotoc
At t endance Center,

Def endant s

MVEMORANDUM OPI NI ON

This cause is presently before the court on the defendants’
nmotion for sunmary judgnent. Plaintiff Lisa Herdahl is a resident
t axpayer and nother of five children currently attendi ng the North
Pont ot oc Attendance Center ("Center"), a public school located in
Ecru, M ssi ssippi. The Center provides public education from
ki ndergarten through twelfth grade. The defendants seek the
dismssal of the plaintiff's constitutional attack on the Bible
course taught at the Center for |ack of standing. Upon due
consideration of the notion, the plaintiff's response thereto, the

affidavits and nenoranda submtted by the parties, the court is



prepared to rule. The followi ng factual rendition, except where

indicated, is not materially in dispute.

THE Bl BLE CLASS

For the past 50 years, a conmttee in Pontotoc County
conprised of |ocal Protestant churches and comonly referred to as
"the Bible Commttee" has sponsored classes in which the Bible has
been taught in the |local public schools. Under this program the
Bible Commttee selects and pays teachers who are allowed to
conduct cl asses on school property during normal school hours. The
Bi bl e teachers do not have enpl oynent contracts with the Pontotoc
County School District ("District"), and are the only teachers
working in the school district who are not paid by the District.
The District maintains that they have supervisory authority over
the teachers. The District provides classroomspace at the Center
for the Bible class in all grades in which it is taught, as well as
related materials such as bookshelves. In addition, the D strict
provides public funds to the Bible teachers to be used for the
purchase of books, supplies, and other materials to be used in the
course, and such funds have been expended for such purpose.

Prior to the 1993/1994 school year, a course sinply known as
"Bi ble" was offered to the students at the Center. Prior to the
plaintiff's enroll ment of her children in the | ocal public school,
the M ssissippi State Departnent of Education (MSDE) dropped the
"Bi ble" class as an approved curriculum at the Center. In an

effort to "preserve the integrity and essence of what they had been



teaching already," the Bible Commttee devel oped a new curricul um
entitled "A Biblical History of the Mddle East."! They subnmitted
a three-year pilot program for approval by the MSDE, which was
granted. The Center began offering the approved curriculumfor the
1993/ 1994 school year. This sane curriculum is the basis for
teaching all the grades at the Center, with the obvious exception
that the teaching nethods are adjusted to the level of the age
group being taught. The District is currently awaiting fina

approval from the MSDE before the course can be taught for the
1996/ 1997 school year.

In the el ementary grades at the Center (K- 6), the course is
taught as a "rotational class,” alternating once every four days
with music, library, and physical education. The Bible teachers
cone into the students' regular classroons and repl ace the regul ar
teacher, who generally | eaves the room Although the other cl asses
are mandatory, the District has nmade an exception for the Bible
cl ass. Students who do not wish to participate are excused and
must get up in front of their classmates and | eave the cl assroom
During this period, the only alternative instruction for themis to
be sent to another "rotational class" for their grade, which nerely
duplicates a rotational class they have already taken or wll take,

so that the children end up taking the same class tw ce. The

The court will refer to the course at issue in any of its
subsequent forns as the "Bible class" and regardless of its
of ficial designation.



plaintiff's children who are subject to the District's rotational
cl ass programare now excused fromparticipating in the Bible class
and are escorted to and from another rotational class by the
teacher or assistant. The plaintiff clains that bei ng singled out
in this manner has exposed and continues to expose her children to
harassnment and ridicule, and they have been accused of being
at hei sts and devil worshi ppers.

The Bi bl e cl ass taught in the high school grades (9 - 12) is
open to any student as a one-hour elective. Kevin Engle is the
plaintiff's only child old enough and therefore eligible to attend
t he hi gh school Bible class. Engle has not attended this class and
i ndi cated that he has no plans to do so in the future.

As a resident of Ecru, the plaintiff regularly purchases and
has regularly purchased tangi bl e personal property in the county
and in the state on which she pays and has paid state sal es taxes.
The plaintiff has al so paid ad val oremtaxes to Pontotoc County on
her notor vehicle since noving to Ecru. Public schools in
M ssi ssippi are funded in part by these taxes.

The defendants do not suggest here that their practice of
allow ng private organizations to operate and fund a course
involving the teaching of the Bible serves to free the D strict
fromthe constraints placed upon themby the Constitution. |ndeed,
such a position cannot be supported. Instead, they argue, however,

that this practice in fact deprives the plaintiff of standing to



chal l enge the sane. Thus, the court examnes the plaintiff's

standing to prosecute this claim

STANDI NG
The United States Suprene Court has explained that "the term
‘standi ng' subsunes a blend of constitutional requirenents and

prudential considerations . . . ." Valley Forge Christian College

V. Anericans United for Separation of Church and State, Inc., 454

U S. 464, 471, 102 S. Ct. 752, 758, 70 L. Ed. 2d 700 (1982) (citing
Warth v. Seldin, 422 U.S. 490, 498, 95 S. Ct. 2197, 2205, 45 L. Ed.

2d 343 (1975)). Article Ill requires a party to show that she
personal ly has suffered some actual or threatened injury that is
fairly traceable to the challenged action and is likely to be

redressed by a favorable decision. Valley Forge, 454 U S. at 474,

102 S. . at 758. Beyond these constitutional requirenents are a
set of prudential principles: (1) the plaintiff generally nust
assert her own legal rights; (2) the court nust refrain from
adj udi cating "generalized gri evances" nost appropriately addressed
by one of the other branches of governnent; and (3) the plaintiff's
conplaint nust fall within the zone of protected interests of the
constitutional guarantee. 1d. at 474-75, 102 S. . at 759-60. 1In

Val l ey Forge, the Court recogni zed that parents of school children

have standing to sue if they are "directly affected by the | aws and
practices agai nst which their conplaints are directed.” [d. at 486

n. 22. Furthernore, such plaintiffs have standing "because



i npressionable school children [are] subjected to unwel cone
religious exercises or [are] forced to assune special burdens to
avoid them" 1d.

Taxpayer status by itself is normally not an injury sufficient

to confer standing. 1d. at 477. However, in Flast v. Cohen, 392

US 83, 88S C. 1942, 20 L. Ed. 2d 947 (1968), the Court created
an exception to this general rule. If a taxpayer alleges injuries
only by virtue of her liability for taxes, she will be a proper
party to challenge the constitutionality of an exercise if it is
predi cated on t he congressi onal power under the taxi ng and spendi ng
cl ause of the Constitution, as limted by the Establishnment C ause.
Id. at 102-03, 88 S. Ct. at 1942, 20 L. Ed. 2d at 947.

The Fifth Crcuit recently explained that in order to
establish state or nunicipal taxpayer standing to challenge an
Est abl i shnent Cl ause violation, a party nust (1) showthat she pays
taxes to the relevant entity and (2) show that tax revenues are

expended on the disputed practice. Doe v. Duncanville | ndependent

Sch. Dist., No. 94-10416, slip op. 1039, 1046 (5th Cr. Dec. 12,

1995). An exam nation of the rel evant case | aw on the application
of this issue will be instructive.

Any discussion in the area of constitutionally permssible
religious instruction nust begin with the sem nal case of Illinois

ex rel. MCollumyv. Board of Educ., 333 U.S. 203, 68 S. C. 461, 92

L. Ed. 649 (1948). In MCollum a plaintiff whose asserted



i nterest was descri bed as a "resi dent and taxpayer of Chanpai gn and
of a parent whose child was then enrolled in the Chanpaign public

school s," launched an attack on Illinois' "release tine" programin
its public schools. Id. at 205. A group of varied religious
faiths formed a voluntary association called Council on Religious
Education. They obtai ned perm ssion fromthe Board of Education to
offer classes in religious instruction in grades four to nine in
the local public schools. Cl asses consisted of pupils whose
parents signed cards requesting that their children be permttedto
attend. The Council enployed the religious teachers at no expense
to the school authorities. The instructors were subject to the
approval and supervision of the superintendent of the schools. The
cl asses were taught by three separate religious groups, Protestant
teachers, Catholic priests, and a Jew sh rabbi. They were
conducted in the regular classroons of the school building.
Students who did not choose to attend were not rel eased frompublic
school duties; they were required to go to sonme other place in the
school building for pursuit of their secular studies. Tax-
supported property for religious instruction was used and t here was
cl ose cooperation between the school authorities and the Council in
pronoting religious education. The operation of the State's

conpul sory education system assisted the program 1d. at 207-09



I n rebuking a challenge to the plaintiffs' standing, the Court
summarily dismssed it as "wthout nerit."” 1d. at 206. The Court
went on to hold that the practice of the school showed:

the wuse of tax-supported property for religious
instruction and the cl ose cooperati on between the school
authorities and the religious council in pronoting
religious education. The operation of the State's
conpul sory education system thus assists and 1is
integrated wth the program of religious instruction
carried on by separate religious sects. Pupils conpelled
by lawto go to school for secul ar education are rel eased
in part fromtheir legal duty upon the condition that
they attend the religious classes. This is beyond al
guestion a utilization of the tax-established and tax-
supported public school systemto aid religious groups to
spread their faith

Id. at 209-210 (enphasi s added).
Four years | ater, the Suprene Court passed on anot her "rel ease

time" program In Zorach v. dauson, 343 U.S. 306, 72 S. C. 679,

96 L. Ed. 954 (1952), plaintiffs, who were residents and taxpayers
of New York City and whose children attended its public schools,
chal | enged the constitutionality of a programwhereby students are
released from the public schools during the school day on the
witten request of their parents to attend religious instruction
cl asses or services at churches away from the school grounds.
Those students who were not rel eased remained in the classroons and
continued their secul ar education. The children of the plaintiff
parents did not participate in the rel ease program The Court held
that there was no jurisdictional problemposed in this case "since

[plaintiffs] here are parents of children currently attendi ng



schools subject to the release tinme program" 1d. at 309 n.4.
Thus, the Court allowed a chall enge to the school s' rel ease program
by plaintiffs whose only apparent interest was that of taxpayers
and of parents of children who attended the public school (but did
not participate in the questioned progran). This case therefore
probably establishes the "floor"” on standing all owed by t he Suprene
Court.

A case even nore closely analogous is Crockett v. Sorenson,

568 F. Supp. 1422 (WD. Va. 1983). In Bristol, Virginia, the
public school system provided a voluntary Bible class for fourth
and fifth graders. The Bible class was sponsored by a private
group of Protestant mnisters who paid for the teachers. Only
students who obtained witten consent from their parents were
entitled to enroll in the course. Students who did not enroll were
sent to the principal's office or to the library during the Bible
cl ass period. N nety-seven percent of the fourth and fifth graders
took the class. The plaintiff's child was not anong this majority.
The court, in determ ning that standi ng was proper, concisely
summari zed the basis as foll ows:
Since Plaintiffs are residents and taxpayers of the
City of Bristol, since their daughter was, at the tine of
the filing of this suit, in the fifth grade where the
Bi bl e i nstruction course is being taught, and since the
conplaint alleges that this programis constitutionally
inpermssible, they have the requisite standing to
prosecute this action. See Abington School District v.
Schenpp, 374 U.S. 203, 83 S. C. 1560, 10 L. Ed. 2d 844

(1963); McCollumyv. Board of Education, 333 U S. 203, 68
S. . 461, 92 L. Ed. 649 (1948).
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Crockett, 568 F. Supp. at 1424-25. Clearly, the plaintiffs in
Crockett had no nore standing to sue than Ms. Herdahl does in the
i nstant case.

More recently, in Doe v. Human, 725 F. Supp. 1503 (WD. Ark

1989), aff'd, 923 F.2d 857 (8th G r. 1990), cert. denied, 499 U S

922 (1991), the court allowed a simlar challenge to a voluntary
Bi ble class taught in the public elenentary schools in G avette,
Arkansas. The plaintiffs were parents of children who were excused
fromthe class. In relying on McCollum the court held that the
vol untariness of the programis irrelevant to the constitutional

gquestion posed. Doe, 725 F. Supp. at 1505. See also School Dist.

of Abi ngton Township v. Schenpp, 343 U S. 203, 83 S. C. 1560, 10

L. BEd. 2d 844 (1963) (noting the fact that individual students may
absent thensel ves upon parental request is no defense to a cl ai mof
unconstitutionality wunder the Establishnment Cause); Engel v.
Vital, 370 U S. 421, 430, 82 S. . 1261, 8 L. Ed. 2d 601 (1962)
("[n]either the fact that the prayer may be denom nal ly neutral nor
the fact that its observance on the part of the students is
voluntary can serve to free it from the limtations of the
Establi shnent Clause”). Inthis regard, the defendants argunent as
it relates to the elenentary Bible class is no different than their
previous challenge to the plaintiff's standing on the intercom
prayer claim In ruling on that issue, this court held that

"[plermtting students to absent thenselves from broadcasts or

10



cl assroom prayer which they find offensive does not cure the
Est abl i shnment C ause problem and can be a destructive approach.”

Herdahl v. Pontotoc County Sch. Dist., 887 F. Supp. 902, 911 (N.D

Mss. 1995) (cited with approval in Ingebretsen v. Jackson Pub

Sch. Dist., _F.3d_, 1996 W 205, *3 (5th Gr. Jan. 10, 1996)).

The defendants' position, al beit couched in a new factual scenari o,
is no nore valid now.

Turning to the specific argunents of the defendants in this
case, it is their position that the plaintiff |acks standing
because she has alleged no direct injury to herself or to her
chil dren beyond a generalized grievance based on her status as a
t axpayer. The defendants claimthat the plaintiff's children have
not taken any of the Bible classes, do not plan to take the class
in the future, and, citing deposition testinony, have not been
harmed, injured, or affected in any way by such cl asses.

The defendants' argunment notw thstandi ng, the above cited
cases indicate that status as a resident taxpayer coupled with that
of a parent of a child who attends the public school in which a
practice is chall enged under the Establishnent C ause, has sufficed

to confer standing on those individuals. McCol lum  Zorach;

Crockett; Doe. O her cases support this analysis. See Ford v.
Manuel , 629 F. Supp. 771 (N.D. Chio 1985) (allowi ng challenge to
public school's renting of school property to religious group for

religious instruction before and after school hours by parents of

11



students not participating in progran); Wley v. Franklin, 468 F

Supp. 133 (E.D. Tenn. 1979) (allow ng challenge to privately funded
el ective Bible class by parents of sone children not enrolled in

course); Smth v. Smth, 523 F.2d 121 (4th Cr. 1975) (allow ng

chal l enge nade by parents of children enrolled in school that
rel eased certain students for religious instruction in nearby

trailer), cert. denied, 423 U. S. 1073 (1976); Vaughn v. Reed, 313

F. Supp. 431 (WD. Va. 1970) (allow ng challenge by parents of
children to teaching the Bible in class even though the school
al | oned excusal of children whose parents did not consent); but see

Roberts v. WMadigan, 921 F.2d 1047 (10th Gr. 1990) (parents of

students not enrolled in class at the tine the suit was filed were
not directly affected by the school's actions and therefore | acked

standing to sue), cert. denied, 505 U S. 1218 (1992). The court

finds that Ms. Herdahl in the instant case has, however, alleged
nore than this m ninmumrequirenent.

Not only has the plaintiff alleged a direct economc injury to
herself through the allocation of public funds to religious
organi zations (e.g., free use of classroom space, bookshelves,
etc., as well as providing funds for the purchase of books,
supplies, and other materials), she has also alleged injury to her
chi | dren. Her elenentary age children are forced to get up in

front of their classnates and | eave their regular classroom

12



during the Bible class period. This practice, the plaintiff
clains, subjects her children to harassnent and ridicule and
pressures themto conformto the majority's will. This is exactly
the type of "speci al burdens"” placed on inpressionable
school children that creates a legal right to seek redress. Valley
Forge, 454 U. S. at 486 n.22. Furthernore, the |ack of genuine
alternative instruction denonstrates the superficial nature of the
defendants' argunents that the plaintiff's children are not
affected by the District's practices.

Wth regard to the high school Bible class, the defendants
continually press their contention that Kevin Engle is in no way
affected by it as represented by his deposition testinony.
Al t hough the defendants nmake nmuch about the adm ssion of Engle on
this issue, his responses to other questioning belies the
defendants' narrow reliance. |In particular, the court notes that
at the conclusion of over two hours of deposing sixteen-year-old
Engl e, the defendants asked one | ast question: "Has anyone forced
you to attend any kind of Bible class?" Engle's response is
instructive and revealing: "No, but it's there. It is constantly
there."

The court concl udes that based on the foregoing, the plaintiff
has standing to pursue her challenge to the constitutionality of
the Bible class offered at the Center.

An order will issue accordingly.

TH'S, the day of February, 1996.
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NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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